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Additional Guidance for Compliance
with the Families First Coronavirus
Response Act

by Erin McAdams Franzblau, Karen A. Hayes, Kathryn T. Lundy and Marc B. Zimmerman
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On March 24, 2020, the U.S.
Department of Labor (DOL) issued an
initial set of questions and answers
(Q&A) concerning the recently enacted
Families First Coronavirus Response
Act (FFCRA), which will become
effective on April 1, 2020 (a link to our
prior alert discussing the FFCRA can be
accessed here).

The Q&A focuses on the law’s
provisions relating to new emergency
paid sick leave (EPSL) and expanded
paid Family and Medical Leave Act
benefits (FMLA+).

The Q&A provides:

e The FFCRA applies only to private sector employers with fewer than 500 employees (including employees on
leave, jointly employed temporary employees, and day laborers supplied by a temporary agency; but excluding
independent contractors);

e Separate corporations or employer entities generally are each single employers for purposes of the 500-employee
threshold, but common employees of joint employers under the Fair Labor Standards Act and integrated employers
under the Family Medical Leave Act may be included in the count;

«  Small businesses of fewer than 50 employees may be able to obtain an exemption if offering these leave benefits
would jeopardize the viability of the business as a going concern. The DOL’s guidance does not offer further
information as to the exemption at this time, other than to say that employers should document why this standard
applies to them (but not actually submit the documentation to the DOL at this time). The DOL indicates that
detailed regulations will be forthcoming;

e The FFCRA applies to all employees on a covered employer’s payroll (whether on a temporary or full-time basis) for
the 30 calendar days immediately prior to the day an employee’s covered leave would begin;

e The EPSL and expanded family and medical leave requirements for part-time employees are calculated based
upon the average number of work hours in a 2-week period based upon the employee’s “normal” schedule. If such
schedule varies, employers may use a 6-month average (or for employment less than 6 months, the agreed upon
hours or average hours during the term of employment);

. For calculation of an employee’s emergency paid sick leave benefits, all scheduled weekly hours are counted,
but the benefit is capped at 80 hours over a 2-week period - employees may not receive a “double benefit” for
emergency paid sick leave (e.g., both for self-quarantine AND because a child’s school is closed);
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. If the EPSL is due to an employee’s inability to work because (1) the
employee is subject to a federal, state, or local quarantine or isolation order
related to COVID-19; (2) has been advised by a health care provider to
self-quarantine due to concerns related to COVID-19; or (3) is experiencing
symptoms of COVID-19 and seeking medical diagnosis, the paid benefit is
the employee’s regular rate of pay (or federal or state minimum wage, if
greater) up to a maximum of $511/day or $5,110 in the aggregate;

. If the EPSL is due to an employee’s inability to work because the employee
is caring for an individual who is subject to a federal, state, or local
guarantine or isolation order related to COVID-19 or an individual who has
been advised by a health care provider to self-quarantine due to concerns
related to COVID-19; caring for your child whose school or place of care
is closed, or child care provider is unavailable, due to COVID-19 related
reasons; or experiencing any other substantially-similar condition that may
arise, as specified by the Secretary of Health and Human Services, the paid
benefit is two-thirds of the employee’s regular rate of pay (or federal or state
minimum wage, if greater) up to a maximum of $200/day or $2,000 in the
aggregate;

¢ The paid expanded family and medical leave benefit is calculated at no
less than two-thirds of the employee’s regular rate of pay (or federal or
state minimum wage, if greater) for the employee’s normally-scheduled
work hours, capped at $200/day or $12,000 in the aggregate over the
12-week period including both EPSL and expanded family and medical
leave (employees may take emergency paid sick leave -- or other accrued
employer-sponsored PTO -- for the first 10 unpaid days of the expanded
family and medical leave period);

¢ The FFCRA does not now require all FMLA leave to be paid -- only such
leave that is covered by the expanded family and medical leave because the
employee must care for a child whose school or place of care is closed, or
child care provider is unavailable, due to COVID-19 related reasons.

¢ An employee’s regular rate of pay is an average over a period of up to six
months prior to the leave date, including commission, tips and piece rates,
as applicable;

¢ The requirement for EPSL is in addition to any employer-provided paid leave
prior to the effective date of the FFCRA (April 1, 2020);

¢ The FFCRA is not retroactive to otherwise covered leave prior to April 1,
2020.

Employers also will be required to post a DOL-provided poster, which is forthcoming. For those employers who have closed and
furloughed employees, or who have employees working remotely due to the COVID-19 pandemic, it is recommended that they
post the DOL notice on their intranet or otherwise provide electronically to their employees. In the interim, it is recommended that
employers post (physically and/or electronically) the DOL employee fact sheet found here: https://www.dol.gov/agencies/whd/
pandemic/ffcra-employee-paid-leave

Although the DOL’s Q&A provides additional information concerning FFCRA, further guidance and regulations implementing these
laws are expected in the near future.

This is a rapidly evolving area of the law,
so stay tuned for more developments on Freeborn’s COVID-19 webpage.
If you have questions, please contact the authors of this alert.
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Erin helps companies navigate employment laws, and defends
employers in a wide range of class, collective, and single-
plaintiff disputes before federal and state courts. She regularly
counsels and litigates matters brought under state and federal
antidiscrimination laws, the Fair Labor Standards Act, and the
Employee Retirement Income Security Act. She is experienced
in all stages of litigation, from inception through trial and
post-trial appeals.

Karen advises clients federal income tax matters. She
represents corporations, partnerships and private equity funds
involved in a variety of taxable and non-taxable transactions,
domestic and cross-border mergers and acquisitions,
divestitures, investments, reorganizations, partnerships and
joint ventures. In addition, Karen has represented tax credit
syndicators, banks and other institutional investors with
respect to investments in affordable housing projects.

Kathryn is as poised and sought after legal industry veteran,
and the management-side employment cases she handles
bears this out. In fact, her top-shelf clientele -generally
concentrated in fashion, luxury goods and the hospitality
industries- count on Kathryn to litigate particularly high
stakes disputes, including wrongful termination, sexual
harassment and discrimination, wage and hour, restrictive
covenant, misappropriation of trade secrets and breach of
contract matters.

Marc advises clients on a wide range of labor relations and
business issues, including wage and hour compliance,
classification issues, restrictive covenants, discipline,
management training, policy development, reductions in force
and more. He is also a sought-after negotiator and routinely
assists management and executives in structuring, drafting
and reviewing employment contracts, contractor agreements,
separation agreements, restrictive covenants and executive
compensation issues.
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Freeborn & Peters LLP is a full-service law firm with international capabilities
and offices in Chicago, Ill.; New York, Ny; Richmond, Va.; Springfield, Ill.; and
Tampa, Fla. Freeborn is always looking ahead and seeking to find better
ways to serve its clients. It takes a proactive approach to ensure its clients
are more informed, prepared and able to achieve greater success - not just
now, but also in the future. While the firm serves clients across a very broad
range of sectors, it has also pioneered an interdisciplinary approach that
serves the specific needs of targeted industries.

Freeborn’s major achievements in litigation are reflective of the firm’s

significant growth over the last several years and its established reputation
as a Litigation Powerhouse®. Freeborn has one of the largest litigation ;
departments among full-service firms of its size - currently with more than :
90 litigators, which represents about two-thirds of the firm’s lawyers.

Freeborn is a firm that genuinely lives up to its core values of integrity,
effectiveness, teamwork, caring and commitment, and embodies them
through high standards of client service and responsive action. Its lawyers
build close and lasting relationships with clients and are driven to help them
achieve their legal and business objectives.

For more information visit: www.freeborn.com
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Disclaimer: This publication is made available for educational purposes only, as well as to provide
general information about the law, not specific legal advice. It does not establish an attorney,/client
relationship between you and Freeborn & Peters LLP, and should not be used as a substitute for
competent legal advice from a licensed professional in your state.
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