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As the 2019 Novel Coronavirus
(COVID-19) continues to spread, it
has generated a variety of unique
concerns in the workplace. For
example, employers are facing
challenging questions regarding

how to handle safety and health,
accommodation requests,

remote working, travel, and other
employment issues. The following
FAQ address some of the common
issues employers should consider in
the coming weeks. The virus’ impact
on workplaces is rapidly evolving,

so refer back to Freeborn’s COVID-19
webpage where we will respond to
future developments in this and other
areas of the law.

As an employer, do | have a legal obligation to take steps to protect employees from COVID-19?

Generally, yes. The OSH Act’s general duty clause requires that employers furnish to employees a place of employment “free
from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees.” But what
does this mean? OSHA'’s recent guidance is instructive. Some take-aways from OSHA’s guidance include the following:

. Develop an infectious disease preparedness and response plan to help guide protective actions against COVID-19.
. Implement and encourage basic infection prevention measures, including (1) frequent hand washing; (2) encouraging
workers to stay home if they are sick; (3) encouraging respiratory etiquette, including covering coughs and sneezes;
(4) exploring whether flexible worksites or work hours are feasible; (5) discouraging workers from using other workers’
phones, desk, offices, and equipment; and (6) maintaining regular housekeeping practices.
. Develop policies and procedures for prompt identification and isolation of ill employees.
. Ensure employees are not in the workplace after they are exposed to COVID-19, and ask them to work from home
if feasible.
. Develop, implement, and communicate about workplace flexibilities and protections.
. Review your sick leave policies for compliance with state and local law, and communicate your policies to
employees.
. Encourage employees to stay home when they are sick, and maintain flexible policies that permit employees to
stay home when they or a family member are sick.


https://www.freeborn.com/practice/covid-19
https://www.osha.gov/Publications/OSHA3990.pdf
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Should | allow employees to return to work after
experiencing symptoms of COVID-19?

Upon recent guidance, after an employee experiencing
symptoms of COVID-19 has self-quarantined for 14 days

and ceases exhibiting symptoms, he or she may return to
work. Both OSHA and the CDC have now said that you
should not require a “return to duty” clearance from a
healthcare provider when an employee returns from an
acute respiratory illness, because “medical facilities may be
extremely busy and not able to provide such documentation
in a timely way.”

Can | ask my employees if they are experiencing symptoms of
COVID-19 or have COVID-19?

On March 11, 2020, the CDC declared the COVID-19 a pandemic. Generally
speaking, the Americans with Disabilities Act (“ADA”) prohibits employers
from requesting disability-related information from employees, outside
limited circumstances. But EEOC guidance says that when a pandemic
has been declared, an employer may ask employees if they have, or

are experiencing symptoms of COVID-19, and the inquiry will not be
considered “disability-related” under the ADA. The EEOC guidance also
states that employers must maintain all information about employee
illnesses as confidential medical records. Employers should also keep this
medical information separate from the employee’s personnel file.

Employers should keep in mind that consistency is key. If you are going
to ask one employee if she has COVID-19 symptoms, you could consider
asking all employees. Do not single out employees based on protected
characteristics such as race, national origin, color, age, or perceived
disability.

Can | take my employees’ temperatures?

Again, now that the COVID-19 has been declared a pandemic by
the CDC, employers may measure employees’ body temperatures
without it being considered a prohibited medical examination under
the ADA. However, employers should think of the practical benefits
of taking employees’ temperatures, especially because many who
are diagnosed with COVID-19 do not have elevated temperatures.
For employers who do choose to take temperatures, as a best
practice, employers should have temperature screening conducted
by a qualified medical professional. And remember - consistency
is paramount, so you should ensure you are not choosing to screen
employees based on protected characteristics.
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Am | required to let my employees wear face masks or other
personal protective equipment?

The CDC is not recommending the use of facemasks or any other
protective equipment apart from those who already have COVID-19,
medically compromised individuals, and healthcare providers. Relatedly,
face masks and respirators must be properly used in order to function and
limit further infection. And if an employee chooses on her own to wear

a respirator, the employer could involuntarily bring itself within OSHA’s
respiratory standards.

Therefore, employers have discretion on whether to allow their usage.
Employees who are immune compromised or have other health conditions
may be entitled wear a face mask or other personal protective equipment
as a reasonable accommodation under the ADA.

Can | prohibit business travel and personal travel?

You may prohibit all business travel, or non-essential business travel,
full stop. You may also consider prohibiting all business travel to
countries on the CDC travel list, countries outside the US, and or to
large business-related gatherings, such as conventions.

As for personal travel, unless there is a business necessity, you may
suggest, but cannot require that employees not travel to certain
destinations, like areas with known outbreaks of COVID-19 or cruises.
You may consider asking employees to report personal travel to any
high-risk areas.

If | do let my employees work from home, is there anything | should

consider?
Y\ 7 *  Review any work from home policies you have, and consider revamping your
V% L
0 Wy policy in light of recent developments.
= ¢ Consider any associated expenses with working from home, such as
'-*T‘ computer and internet expenses. For example, while under lllinois
\ { law, employers are not required to pay for expenses associated with

remote working, in California, employers must reimburse necessary and
reasonable business expenses, such as home internet.

* Consider security and proprietary information concerns. For example,
are employees prohibited from using personal email accounts and home
printers while working remotely?

. For hourly non-exempt workers under the Fair Labor Standards Act (“FLSA”)
and state law, you should consider how employees will record their hours
worked, including required meal and rest breaks. Ensure that non-exempt
workers are accurately recording all hours worked and being paid for overtime,
if required.
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Am | required to pay my employees who are on leave due to COVID-19?

Apart from accrued paid time off, you may be required to pay employees for time away from work recovering from, or
taking care of a family member recovering from COVID-19. For example, the City of Chicago Paid Sick Leave Ordinance

and the Cook County Earned Sick Leave Ordinance require that a minimum, employees earn 1 hour of paid sick leave per
40 hours worked, annually. In addition, the Family and Medical Leave Act (“FMLA”) may apply if your company employs at
least 50 employees and the employee worked at least 1,250 hours during the 12 months prior to the start of leave. While the
FMLA does not require paid leave, Congress is currently considering federal legislation which would require companies with
15 or more employees to allow employees to gradually earn up to seven days of paid sick leave to use during public health
emergencies like the coronavirus.

Am | required to pay employees if | reduce operations?

Non-exempt employees under the FLSA and state wage laws need only be paid for time they are working. But if an exempt
employee’s work is reduced, he or she must generally be paid the same minimum weekly salary regardless of how many or
few hours worked. Employers should also be mindful of state law requirements regarding notification of pay rate changes,
as well as the federal Worker Adjustment and Retraining Notification Act and state counterparts, which require prior
notification for certain layoffs and reductions in force.

This is a rapidly evolving area of the law, so stay tuned for more developments on Freeborn’s COVID-19 webpage.
If you have questions, please contact Labor and Employment Partner Erin McAdams Franzblau
at efranzblau@freeborn.com or (312) 360-6205.
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Freeborn & Peters LLP is a full-service law firm with international capabilities
and offices in Chicago, Ill.; New York, Ny; Richmond, Va.; Springfield, Ill.; and
Tampa, Fla. Freeborn is always looking ahead and seeking to find better
ways to serve its clients. It takes a proactive approach to ensure its clients
are more informed, prepared and able to achieve greater success - not just
now, but also in the future. While the firm serves clients across a very broad
range of sectors, it has also pioneered an interdisciplinary approach that
serves the specific needs of targeted industries.

Freeborn’s major achievements in litigation are reflective of the firm’s

significant growth over the last several years and its established reputation
as a Litigation Powerhouse®. Freeborn has one of the largest litigation ;
departments among full-service firms of its size - currently with more than :
90 litigators, which represents about two-thirds of the firm’s lawyers.

Freeborn is a firm that genuinely lives up to its core values of integrity,
effectiveness, teamwork, caring and commitment, and embodies them
through high standards of client service and responsive action. Its lawyers
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achieve their legal and business objectives.
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