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Paycheck Protection Program

= SGR gave a webinar on the Paycheck Protection Program on April 2
and updated that webinar on May 5 with a podcast and May 6 with a
webinar due to changes in the interpretation of the Loan Program

= Today (May 13) important expected new guidance on the Loan

Program was issued in the form of FAQs
(https://home.treasury.qgov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-

Questions.pdf).

= Guidance on How PPP Loan Recipients with Less than $2 Million in PPP Loans
will be Analyzed by SBA for the “Necessity” Certification on the Application.

= Guidance on How PPP Loan Recipients with More than $2 Million in PPP Loans

will be Analyzed by SBA for the “Necessity” Certification on the Application. —
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PPP FAQs - Interpretation

As of May 13, 2020

PAYCHECK PROTECTION PROGRAM LOANS
Frequently Asked Questions (FAQs)

The Small Business Administration (SBA), in consultation with the Department of the Treasury,
intends to provide timely additional guidance to address borrower and lender questions
concerning the implementation of the Paycheck Protection Program (PPP), established by section
1102 ot the Coronavirus Aid, Relief, and Economic Security Act (CARES Act or the Act). This
document will be updated on a regular basis.

Borrowers and lenders may rely on the guidance provided in this document as SBA’s
interpretation of the CARES Act and of the Paycheck Protection Program Interim Final Rules
(“PPP Interim Final Rules™) (link). The U.S. government will not challenge lender PPP actions
that conform to this guidance,! and to the PPP Interim Final Rules and any subsequent
rulemaking in effect at the time.
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! This document does not carry the force and effect of law independent of the statute and regulations on which it is WD NN
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PPP FAQs — Return of Funds

31. Question: Do businesses owned by large companies with adequate sources of liquidity
to support the business’s ongoing operations qualify for a PPP loan?

Answer: In addition to reviewing applicable affiliation rules to determine eligibility, all
borrowers must assess their economic need for a PPP loan under the standard established
by the CARES Act and the PPP regulations at the time of the loan application. Although
the CARES Act suspends the ordinary requirement that borrowers must be unable to
obtain credit elsewhere (as defined in section 3(h) of the Small Business Act), borrowers
still must certify in good faith that their PPP loan request is necessary. Specifically,
before submitting a PPP application, all borrowers should review carefully the required
certification that “[c]urrent economic uncertainty makes this loan request necessary to
support the ongoing operations of the Applicant.” Borrowers must make this certification
in good faith, taking into account their current business activity and their ability to access
other sources of liquidity sufficient to support their ongoing operations in a manner that is
not significantly detrimental to the business. For example, it is unlikely that a public
company with substantial market value and access to capital markets will be able to make
the required certification in good faith, and such a company should be prepared to
demonstrate to SBA, upon request, the basis for its certification.

Lenders may rely on a borrower’s certification regarding the necessity of the loan
request. Any borrower that applied for a PPP loan prior to the issuance of this guidance
and repays the loan in full by May 7, 2020 will be deemed by SBA to have made the
required certification in good faith.'' QL TYD |
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PPP FAQs — Return of Funds

“(G) BORROWER REQUIREMENTS.—

“(i) CERTIFICATION.—An eligible recipient applying
for a covered loan shall make a good faith certifi-
cation—

“(I) that the uncertainty of current economic
conditions makes necessary the loan request to
support the ongoing operations of the eligible

N recipient; y

“(II) acknowledging that funds will be used
to retain workers and maintain payroll or make
mortgage payments, lease payments, and utility
payments;

“(III) that the eligible recipient does not have
an application pending for a loan under this sub-
section for the same purpose and duplicative of
amounts applied for or received under a covered
loan; and

“(IV) during the period beginning on February
15, 2020 and ending on December 31, 2020, that
the eligible recipient has not received amounts
under this subsection for the same purpose and
duplicative of amounts applied for or received
under a covered loan.
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PPP FAQs — Return of Funds

37. Question: Do businesses owned by private companies with adequate sources of liquidity
to support the business’s ongoing operations qualify for a PPP loan?

Answer: See response to FAQ #31.'
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PPP FAQs — Return of Funds

39. Question: Will SBA review individual PPP loan files?

Answer: Yes. In FAQ #31, SBA reminded all borrowers of an important certification
required to obtain a PPP loan. To further ensure PPP loans are limited to eligible
borrowers in need, the SBA has decided, in consultation with the Department of the
Treasury, that it will review all loans in excess of $2 million, in addition to other loans as
appropriate, following the lender’s submission of the borrower’s loan forgiveness
application. Additional guidance implementing this procedure will be forthcoming.

The outcome of SBA’s review of loan files will not affect SBA’s guarantee of any loan
for which the lender complied with the lender obligations set forth in paragraphs
I11.3.b(1)-(111) of the Paycheck Protection Program Rule (April 2, 2020) and further
explained in FAQ #1.1°
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PPP FAQs — Return of Funds

43. Question: FAQ #31 reminded borrowers to review carefully the required certification on
the Borrower Application Form that “[c]urrent economic uncertainty makes this loan
request necessary to support the ongoing operations of the Applicant.” SBA guidance
and regulations provide that any borrower who applied for a PPP loan prior to April 24,
2020 and repays the loan in full by May 7, 2020 will be deemed by SBA to have made
the required certification in good faith. Is it possible for a borrower to obtain an
extension of the May 7, 2020 repayment date?

Answer: SBA is extending the repayment date for this safe harbor to May 14, 2020.
Borrowers do not need to apply for this extension. This extension will be promptly
implemented through a revision to the SBA’s interim final rule providing the safe harbor.

SBA intends to provide additional guidance on how it will review the certification prior
to May 14, 2020.
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PPP FAQs — Return of Funds

46. Question: How will 5SBA review bormrowers’ requured good-faith cerhification concerming
the necessity of thewr loan request?

Answer: When submitting a PPP application, all borrowers mmust cerafy in good faith
that “[c]urrent economic uncertainty makes this loan request necessary to support the
ongoing operations of the Applicant™ SBA. mn consultation with the Department of the
Treasury, has determined that the following safe harbor will apply to SBA’s review of
PPP loans with respect to this issue: Any borrower that, together with its affiliates >
received PPP loans with an original principal amount of less than $2 million will be
deemed to have made the required certification concerming the necessity of the loan
request in good faith.

SBA has determmed that this safe harbor 15 appropnate because bormrowers with loans
below this threshold are generally less likely to have had access to adequate sources of
liquidir}[-'_t'lljusthe current economic environment than borrowers that obtamed larger
loans. This safe harbor will also promote economic certamnty as PPP borrowers with
more himited resources endeavor to retain and rehure employees. In additon, given the
large volume of PPP loans, this approach will enable SBA to conserve its finite andit

resources and focus its reviews on larger loans, where the compliance effort may yield (a0l
higher retumns. )
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PPP FAQs — Return of Funds

Importantly, borrowers with loans greater than 51 million that do not satisfy this safe
harbor may still have an adequate basis for making the required good-faith
certification, based on therr mdividual errcumstances i light of the language of the
certification and SBA gmidance. SBA has previously stated that all PPP loans in excess
of $2 million, and other PPP loans as appropriate, will be subject to review by SBA for
compliance with program requirements set forth m the PPP Interim Final Fules and in the
Bommower Application Form. If SBA determines|in the course of its review that a
borrower lacked an adequate basis for the required certification concerming the necessity
of the loan request, SBA will seek repayment of the outstanding PPP loan balance and
will inform the lender that the borrower 15 not eligble for loan forgiveness. If the
borrower repays the loan after receiving notification from SBA, SBA will not pursue
admimstrative enforcement or referrals to other agencies based on its determination
with respect to the cerfification concerming necessity of the loan request. SBA's
determination conceming the certification regarding the necessity of the loan request will
not affect SBA's loan guarantee **
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Summary about May 13 Guidance

« Safe Harbor from SBA Action for Breach of Compliance with Certification in
Good Faith that the PPP Funds Were “Necessary” is Still May 14
(Tomorrow)

« PPP Loans under $2 Million: Borrower’'s DEEMED to Have Made Necessity
Certification in Good Faith

 PPP Loans over $2 Million: Borrower’s Necessity Analyzed During
Audit/Forgiveness Review; If SBA Determines Borrower Lacked Necessity,

Borrower Able to Return Funds & SBA Will Not Pursue or Refer SR
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Additional Information

Visit SGR’s COVID-19 Resource Center

For Additional Information And Resources,
Including SGR Webinars Concerning COVID-19

https://www.sgrlaw.com/covid-19-resource-center/
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Thank You For Joining Us!

Send suggestions for additional SGR Webinars focused on COVID-19
and feedback on this webinar:

sgrcommunications@sqrlaw.com

This presentation will be available on the SGR COVID-19 Resource
Webpage within 24-48 hours.
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