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I U B L I C I R I VA I E How is a public-private partnership project structured?

P3 projects are structured through long-term contracts between the public governing entity and the private firm that has agreed to deliver,

finance and operate the project for compensation. At the end of the contract, often referred to as the “concession period,” the
asset returns to the public sector. The contractual basis for the relationship permits the public entity to impose key
performance incentives on the private firm responsible for the project, from on-time delivery at the outset of

the project to requiring the maintenance of state-of-the-art amenities for end users during the term of the /
project. L

The P3 method is often touted for quality incentives that make sense for the private firm and result

S G R re p rese n‘ts p u bl iC owne I’S, d eve | @) pe rsl Con‘tra C‘[’_O rS' f| na nci ) g sources in the design and construction of a better-performing asset for the benefit of the end user and the
. . . . - . . public entity to which the project is returned at the end of the concession period. For example, a
d nd Other pa rtles N the des'g N I} ConStru Ctlonl fl Nanci ng I} mal ntena nce a nd private firm that designs and builds a new basketball arena for a state university has an incentive

Operation Of infras‘truc‘ture Drawing on |'ts exper-use in pubhc and private to design to the highest quality standards so that the cost of maintenance during the life of
. . . . . . . the project is decreased, since that same private firm owes the public entity a maintenance
project financing, real estate, construction and other areas, SGR is well suited obligation for, say, the first 40 years of the project’s useful lfe.

to provide guidance to both public procurement authorities and private
entities partnering to deliver such projects.

What is a public-private partnership?

The term “public-private partnership,” or “P3,” is commonly misunderstood and can mean
 differ nt things to different people. P3 is a method for the procurement of publicinfrastructure
3 _ads, courthouses, mass transit, public university buildings, airport rental car facilities,

ng others) using the resources of the private sector. On a typical infrastructure project - for
I in.s:Eance, a high-speed rail line connecting two cities — the government selects an engineering
firm to design the project, then raises funds for the new train through the issuance of bonds.

- Next, the government entity awards a contract for construction of the project to a general
contractor, typically the one with the lowest competitive bid. Upon completion, the government
repays the bonds with the revenues generated by the project, and operates and maintains the
facility for its useful life.
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‘-p'rb"curerr,\'ent of a public project is substantially different. The public entity advertises its
restin a rtain type of project and then requests proposals from private firms interested
sithructing, financing, operating and maintaining the project for a term of
\ywhere from 30 to 50 years. The more open-ended nature of a request for proposals allows
e sector an opportunity to present the governing authority with innovative concepts
the d_esign, construction, financing and other aspects of the project. Often, though not
s, the private sector can present the public decisionmaker options with which it would not
ise be familiar or able to introduce on its own.
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Construction Law Practice

Are certain project types better suited to P3 procurement than others?

Not necessarily. But there are certain types of projects that are developing a track record of general success in the U.S. Transportation projects, student

housing projects on public university campuses, and airport consolidated car rental facilities, among others, have seen sufficient repeated success. A

jurisdiction that has not used P3 before can take on similar projects with a lesser degree of risk, as there are numerous private players with experience in
such asset types and colleagues in other states to share lessons learned. If a public entity is considering a P3 procurement, it would be wise not to attempt

a P3 with an asset type that has never before been delivered using the P3 approach.
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What are the drawbacks to the use of P3 for public infrastructure?

While P3 procurement has been successfully used in the U.K., Australia, Canada, South America and elsewhere around the world, it remains relatively
new to the U.S. P3is late arriving to the U.S. because public money for infrastructure has typically been plentiful and cheap through the use of tax-
exempt debt financing. However, as the need for new and renovated infrastructure is spiking and the states’ ability to fund new projects shrinking,
states will inevitably have to look more closely at using P3 procurement as an alternative. That means that P3 projects will need political champions,
and those champions will need to expose themselves to the risk of doing business in a new way for a public that has grown accustomed to having the
best infrastructure in the world. Finding public officials to champion P3 delivery will be an ongoing challenge. These P3 project champions have to
demonstrate leadership not only to the public, but also within public agencies that have grown accustomed to one way of doing business.

P3 deals are more complex for public agencies than the conventional method of delivery. These projects are more complicated, involve far more
advisers and take much more time to bring to financial close. State, county and local governments that do not have the skill
sets required for P3 procurement should proceed cautiously, recognizing the cost, resource and time commitment that
accompanies successful P3 procurement. Because the complexity and cost of such deals is greater than for standard public
project procurement, the size of the project is important to attracting qualified private bidders. The rule of thumb used in
the industry is that a project value in excess of $100M is needed to attract the interest of multiple sophisticated bidders,

though smaller scale projects have certainly succeeded across the U.S.

Mark de St. Aubin’s practice is concentrated in the area of construction law, but he also represents clients in complex commercial matters. Focusing
primarily on resolving both national and international private project disputes through arbitration, mediation and the courts, he has also represented
his clients in public contracting matters involving state and federal government agencies. mdestaubin@sgrlaw.com.
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